Some procedural Aspects of the Purchase of Land
Under the Registration of Titles Act

Under the Registration of Titles Act the proprietor of land.................

“may transfer the same, by transfer in one of the Forms.................. in

the fourth schedule of the Act” Section 88.

The simplicity of the above quotation belies the complex problems
Which may be encountered when effecting a transfer of land. Quite often a purchaser of
land regards the role of an Attorney acting on his behalf as inconsequential and embarks
upon the transaction which often involves several thousand dollars without consulting
anyone and when the transaction goes sour as quite often happens, he then turns to the
Attorney expecting him to perform a miracle. The dangers of this approach are numerous
— Three examples are given.

(a) The purported Vendor may not be the legal owner of the land although he may
have an equitable interest, indeed the purported Vendor may have no inferest in
the land whatsoever;

For example, real estate agent x observes premises with a sign offering it
for sale. He returns to his office and finds out by some means the name of
the owner of the premises. He then without any instructions prepares a
contract between the owner of the premises and a prospective purchaser
that he has listed seeking a property in that area. He then takes the
contract to the prospective purchaser requesting him to sign and pay a
deposit. The purchaser without any consultation signs the contract and
pays the deposit to x.

X then contracts the owner of the premises and indicates that he has a
purchaser who has paid a deposit and request the owner to sign the

contract on condition that he will pay a commission of 5%.

The owner may then tell the agent that he is not interested and the
purchaser more often than not experiences difficulty in recovering his

deposit when he ultimately realizes that the agent had no authority to sell.
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" Permulations of the above example may be given ad
[ ETE R Y LTI | ,
.~} The Vendor although being the owner may have a mortgeafe On
fhe property and an thary purchasér'who pays-a deposit to a
Yeador without consuliing an Attornevy cn his behalf to make-umc
neue8scry Lnavestigation of Title may f-.c that if the V@ﬁd
delinguemt w his arrangements with the mortgagce thoe morega ;é‘
Bay @dereise nis po@er of salc .o the detriment and dismay of
c.e Pusciaser. o
c) The Veador may attempt to deal w1uh the reoscoey wn L AGARED

sfejutocowl to the Purcnaser 5 _ntereSt aften,the 2urcruses aas

cnte;ed ;ntq an Agreement. The quest;on acose ln the lcua* CasSe
oi icrclays Bank'vs the Acministrator General and Hamilton 53
(1970) 15 W.I.R. 461, '

"In 1958, Reid, the :egistefed propriecor of .
parcel of land enteré&rinto;én agreement o £Ll-
sarz to Hamilton, who paid a part of the purci..:
price and éntered into possésaion. iﬁ Jangar:y, 980
Reid applied to Barclays Bank for a loan anG c:;?red
three pércels'of 1and as security. The Bank Managed
asked to be shown the land ana Reid took him anc
oo§nted out ‘to h+m ‘the same parcel of land he had
contructed to sell Hamilton, and of wthh Ham;'91
‘Wa. in ﬁosgession aﬁd had constructed a house and
;stablished'a pig facrm aﬁbng other improvements.

On Sth February, Reid executed an cquztablb crarge

it respect of the land and deposited the duplicatc
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Capliticate or iltle with the Bank. Tho Bai
a search at the Titles Office and the rug*b cer
disclosed that no_cafeat_was lnged against the

Ticic. On 3th Fer —..ry, 1960 the Bank lodg:x & |



In July, 1961 Reid died intestate, ingolvent and
l'indebted t§ the Bank for a.sum in excess of Two
Théusaﬁd Dollars."- | -
~The Ratio Decidendi in_that,cﬁée’qu that a Eurchaser‘
must take ‘effective steps to protect his equitable interest'
) 1nclud;ng the lodging of a caveat.
. In practice however, if an agrecment is signed today
a caveét need not necessarily be lodged immediately.. Neverthgs
less if there is reason to suspect ;he'Vendor a caveat should

be lodged.

A prospective Burchadas consﬁltihg an’ Attorney should’
first be asked if he has s;gned a contract anc 1mmbdlatelv ‘

- advised not te sign any contract untll you have had the cpportunw
xty to advise him. It is not uncommon for Purchasers to s;gn con
tracts and then consult an Attorney to rgpreuent them not

‘realizing Ehat théy leave the»Attornéy‘WiEh very fe; options whul

rendering adeca.-

- The Purchaser should be asxed a-number O£6QUE‘t‘OnS
prior to attempting the preparation of any contract.
a) If he has agreed with the Vendor on, a price - we would not
recommend that Attorneys negotlute the prlcc of a property on
behalf of the Purchaser as we reel thls~ls a. role which is
'bettef reserved for real estate agents and professlonal
valuatorse.. NeVertheiess,our opinion here ‘is phrely subjectiveo
b).xThe'Purchaser should be acked whether he can afford the
‘price and enquiries made as to his source of finance - at this
stage an outline of the llkely expenses should: be given., - TW@‘
‘ ¢mporth“ce of thls questmon L;nnot be overstressed as althoﬁgh
one may encounter Purchasers who become xndlgnant upon bcxng

' ;
asked this. questlon it is not uncomnon to find Purchasers i

acpgﬁdlng on a source of finance whlch ls quite uncertaln aﬁd

P gs
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~:14 not be relled unon ﬁn_a_5£§5§aCtlon of this naturc.



il

Caeas demise was prior to ghe Status oF Chiidren's Act hoping

to obeain the procceds of the estate to conclude_the purchase.
,EF) 1# the Purchaser has not got all the cash he ghould be asked
'whe.ner he requires a mortgage ané if so his Attorney. should try

to ascertain whether he will be able to meet the monthly payments.
o

Vg

(d) If he has inspccted the premlscs as to
i.. - Stateor gepair
:ii. .i existence of tenants — whether he requires'the
premlses tenanted or vacant possession
iii. whether he has enqulred of the Vendor if the
| o premises has been derated under the Renm Restrlcw
‘ "7 4 tions Act or is the spbject of an order OF
~ pending hearing, a check with the Rent
P = Restriction Board for the area will easily
_ cavedl bHlEs - d |
ive Whether the property has been affected at any'
time py flooding, subsidence, term;tes,
. - ‘dampnecs or rote ' 4 g
' v;,._ drainage system surrounding the premisés, manner
in thch sewerage disposed of = if by public
, system whether system taken over py the wakter
Commxssxon or other responsible autbprlty
vi.l AWhether roads abutting on the properﬁy e

especially in housxng schemes have been taxen
_over by the parish Council or the K,S-A.C OF Poiale
.a} Purpose for which the propcrty is required as regrrrczzw;L
covenants and zonlng regulations under the Town & Countzy

“Planning Act may restrict Lhe use of the ‘premises.

.
h
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whether he is purchasing the properLy alone as guite of tuit
after .the contract has becn prcpared aﬂd executeq anc¢ the
' transfer,i; about to be prepared the" purchaser says he weats

| - his wife's name on the Title.
\_t

The Vendoc's lawyer should then be contactusn with o
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L. & S.W. Railway (1883) 3

| view to lnstructlng him to prepare the contrac* upon .
e

such terms and cond;t;ons which havc bccome nQCcssary

as a result of your client's instructions.

: - For example: . ;

'.A-- If the PurchaScr necds a mortgage ‘the contract should‘bc“ga

i . drafted so as to protect the Purchaser by maklng Ak cand;tlcrm
| al on the Purchaser obtairing by a spccxfled date a, commxtmcmr
& for a‘mortgage on specified'basic terms such ‘as the txme foz .

: _re—paymcnt, rate of lntcrcsb and amount requxred.'

Be thre-cnc_of the partlcs reside abroad, the contract $h0U&d

-

.. recite that it is subject to the approval of the Bank af

Caad e

1

Jamdica.

C. If the contract is to purchase a portion of land owned &Y

‘the Vendor then the contract should be expressed to be.
’subject to sub—d;v;s;on approval. For the purposes of tnis
paper.however, we shall confine the transactlon to one which

“' ' 3 ' of 1] £
does not 1nvolve sub-division approval and the obtaining orf

sp11nter titles.
The: Purchaser's Attorney may also take the initiative in pre-
pacing_the contract and submit same to the Vendor's lawer for
approval. Where the contract is subject to several conﬂltlﬁnﬁ
it is prudent to indicate in the contract that the deposit is

payable to the Vendors Attorneys as stakeholdar. .
Special. care should be taken in flxzng the date for

completion and every effort should be made. to make this date as

realistic as possible as under the Common Law interest, is pay=
] 4

able on the balance of purchase money if the sale is not com=
mbiman smiame tha deiav is
e Pigott and the

=

Great ‘Western Railway (181;) 18 Che D. 146. Spcncax Bell to
7 W.R. 771 Re Keeble and ‘Silwal

iabﬁﬁﬁ-

due to the wilful delay of tne Vendor -~ (Cases ¢
1"@.‘5

Fletton: Brich Co. (1898) 78 L c. 383, North vs Percival
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gate of completion has passed and this charge is usually reservec

to cases where the Purchaser has takan posscsoxon prlor to the

'payment of the balance of purcha*“ money.- A number of thc oldaf

practitioners howcyer have been known to lnvokc the rule in-
relation to the date set for completion. If the Purchaser Besires
to take possessxon prior to completlon then this should b¢ exprosss
ad.in.the contract and’ a specified rental agreed if possible uatil
complecion.

Upon executxon of the contract by the Purchaser ha shoulc

be advzsed that on no account should payments be made direct ©o whe

' yendor. All payments should be made through his Attorney-aht-bhaw SO
" that the apprOpriaté apportionment and conditions may pe attached

' to each payment.

of course this does not prevent the Purchasog making
@
CheQQGS'payable direct to the' Vendors Attorney and routing

.them,through his Atkorney as the Purchascr's Attorney needs only.

to make the appropriate accounting entries. This also saves thu

" Attorney the problem of ha iné to wait until the cheques are

cleared. The agreement whan signed by the Purchaser.shou;d be

. sent to the Vendors Attorm.y in duplicate with 2 request that if

it meets the Vendor and his Attorney's approval that it be
exccuted and.the.counterpart copy returned whereupon payment ef

tne deposit should be ‘made.

Upon payment of the deposit being made the duplicate
Certificate of Title should be requested by the purchaser's

Attorney who should give an undertaking to use it'for the purposaa-

- rt
of inspection only and not to deal/wﬁ%h tho Tltlc in any mannag

‘prejudxc*al to the Vendor's: Attorney OF hls clxent's antofcst«

m~he Title should then be lnspected,in order to:i-

a) Varlfy ownership by the vendor.

p) Ascertain that the dupllcate Certlflcate of Title has 2

corresponding or;g;nal in the thle's effice and has not buu

& N ol
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Verify the accuracy of the description and location of the
property as represented by the vendor - in this regard'the
7ass;stance of a Commissioned Land Surveyor must be sought
‘'who should be instructed to prepare a Surveyors Identxfication
’ Report which should certify the civic address of the prOpertﬁ
'as being the same premises that is described in the title,
indicate whether there are any discrepancies in the bouodariee
on earth as compared with those described in the title. To
. this end it is advisable to supply tne Surveyor with a photo=
* copy of the duplicate certificate of title and not the actual
h_duplicate certificate so -as to minimize the.risk of the
transactioo being delayed because of the Title be%pg misiaids
Ascertain whether there are any legal charges sucﬁ'as
mortgages againet'the title. '
Ascertain by a check at - the fitle's Office whether there
are any'equitable charges evxdenced by the preggnce of Caveats
:Ascertaxn whether there are any easements overt the land
comprised in the title. - An on earth lnspectlon of the iand
is aiso required to essist in this-investlgatxon and the
' surveyors should also be asked tc check this outa

Ascertain whether any leasehold interest has been " endorsed on

the Title.

Ascertain the nature of the restrictive covenants affecting
the land - the surVeyor in his report would indicate whether

any of these covenants have been breached.

'Further enquiries should be made of the Vendor at thls times=

" whether the land taxes have been paid up to .date. The last

tax receipts should be produced and an appropriate deduction

mede from the final purchase price lf taxes are Outstandlﬂg:

in respect of the period that the Vcndor is in possesstonm

Whether water rates have been paid. The last water raue

' receipts should also be produced and an appropr;ete deouc;ien_

made ‘from the final pL‘ChaSQ prlce if . these rates are out-

Cogiomn R
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c) “Althoqgh the light bill and telcphone bill aée private con=
.tracts betwecn the occupants of the pramisqs.aéd t@? cupplicie
" of thusc Utll¢tlu3,7ffyf sEEs Ao asécrtain Wﬁcthu;‘ihGSQ nasvg
becn paid up to date so’'that the Purcﬁaser will not temporastly
lose the facilitics Uﬂtml ae has haé the oppoftun;ty of - FOﬁ;
vinc;ng thc suppliers ﬁ?at they should enter ;nwg a zrg%h con-
" tract with him. = S
;Tha Vendors Attorney should-be adV¢scd of any faults, oh&cctq oz
shortcomings that may turn up: If there are none the Vendors
Attorney should be instructed gé prepare the transier in favour
of the Purchascr whose 1ull .name, address and occupatién should o
given. The Title- should at that tlme be v-“urncd to the Vencors
Attorney-at-Law.to facil. an[“ ;ne prhparatlon of the trans;gf Wlt“
a requcst for-a stat .én;,qf a“:ountn
The manner in which. the trﬂnsarhicu may bc closca will

'var? with the c1rcunstanccs. B
If ‘the Pur cnaqer is’ oaV1ng ior the property cash 28
somutxmes hapncns ﬂowgdaya fhe Vendors Atborngy ‘should be

quUuStLd to .send you stamped, reglstrablc t:ansxc; axucu F
.
f

the Vendor, duplicate Certificate of T151c, and eny dugelasds o
- wortgagd MG’A&&MJ% acw«v?' e lents l‘&b@ép«n&@‘ gug {rom
the Purcha=cr .on your undcrtaklng NOT TO DEAL OR PART WITH SANE
IN ANY MANNER PREJUDICIAL 10 TH“ VENDD“'“ ATTOnNEY'S 3NTdeSm Ci
THAT or HIS CLIENT untll you placa yoursclf 1n a vos*tlon to pav
him the amount due. _upon ‘regisgration; of thﬁ do<umenus. The
Purchaser 'should he = »qucsted to .come in. and gign the trans
and pay the balanco: duc. plus your covts.x Paym;nt shoulc be by
Manages's chuque -or by ,u.tlflod chcquc 1; 1t ¢5 not dcqlfbn o
wait until the choque is clearod.-" ‘

" Upon béing*satisfled *hat th- chcquc has beon cle a&gg
e téansfﬁr,and other_documenFS“should be sent to tny Off;ca

. Titles ;or rogistration..

$ ‘ ; 5 : i
Out of ‘an abundanzo of caution the moncys collicitl
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‘received from the Tltles Offzce so that if any corrections are
-,required to the documents the.Veﬂdors co-operation may eas;ly ans
expeoitiously be oﬁtained.\ ' ' | 3'::.

. If the Purchaser is gettlng a mortguge from a flhanlol
institution then the Purchasér's lawyer should return the tnansf
and -appurtenant documents to the Vendor's Attorney Wlth a requesc
that he forward the reglstrable transfer and Title to the Lendeg’
Attorney on_their unoertakxng to send the proceeds of the mortge-
age loan upon registration of the documents. The Purchaser’s
Attorney should simultaneously éive an undertaking to the Vendor's

Attorney to pay the difference between the mortgagc procetds anu
.the sale pr;ce upon completion. Payment should bc made pronotiy
upon completxon and the necess;ty for strlct compllance with ;
undertakxngs cannot ‘be ov;rstressed as fallure s0 to do aﬂPEif%
the reputation of the Attorney involved and can lead ©o dis- ﬁ
c,plinary proceed;ngs. Finally a letter of pOSSeS%lon should $r
ootained from the Vendor's Attorney if possess;on has not al:e%cy

an g;ven and the Vendor should be requesttd to sign onc of t%u
|

cfi.cial forms used by the Tax Office to have the. name on tha {oX

L

ro-_ changed to that of the Purchaser.é

S;multaneously letters should be written to the ‘water

Cosaission and the Jamaica Public service Co. Ltd. advising thaem

ox the éhange of‘ownership of the property.

Arturo Stewart’
. and
. Herbert Grant

February., 1978. . -




